Currently, the United States law lacks a coherent mechanism for providing recognition to, and allowing enforcement of, provisional orders issued by a foreign court. This paper argues for establishing a system for recognition and enforcement of foreign provisional orders in the United States. Such a system would confer three main benefits: (1) enhanced efficiency of transnational litigation in the U.S. courts; (2) appropriate allocation of judicial resource between U.S. and foreign courts that would promote both constitutional rights and judicial efficiency, and; (3) creation of the U.S.-led ecosystem of private international law. This paper then examines the three possible paths of establishing the system of foreign provisional order recognition: judicial, legislative, and treatybased. Although all three paths are viable, this paper argues that the treaty-based option provides the maximum flexibility necessary to reap the triple benefits of having a legal mechanism for recognition and enforcement of foreign provisional orders.
As international interactions of the United States and U.S. nationals increase, thousands of transnational litigation-lawsuits litigated within the national court system but with elements that reach beyond the national borders-are filed with the U.S. courts every year. 2 However, transnational litigation in the United States often suffers from the lack of one of the basic litigation devices: provisional relief. Provisional reliefs, which maintain the status quo during the litigation, are particularly important in transnational litigation, because it is much easier to frustrate the enforcement of the court's final judgment when the case crosses the national border. 3 A non-U.S. litigant, who wishes to ensure that the final judgment of the case (pending before a non-U.S. court) is satisfied, must often find herself in a situation in which she must preserve the status quo in the United States-typically in the form of defendants' asset located in the United States.
Although it is theoretically possible to obtain a provisional relief from a U.S. court to aid the main proceedings in a foreign country, such course of action is fraught with uncertainty and delay, which allow the defendant to upset the status quo yet again while the petition for a provisional relief is pending before the U.S. court. 4 In the flip-side situation, in which a foreign litigant attempts to enforce a provisional order issued by a foreign court in the United States, the U.S. law provides virtually no guidance.
U.S. law does have several small pockets in which a U.S. court would recognize and enforce a provisional order issued by a for-2 See ANDREW S. BELL, FORUM SHOPPING AND VENUE IN TRANSNATIONAL LITIGATION 4 (2003) ("Quote simply, more international trade means more transnational disputes, contractual, quasi-contractual, and arising from the negligent provision of goods and services."). See Kevin M. Clermont & Theodore Eisenberg, Xenophilia or Xenophobia in U.S. Courts? Before and After 9/11, 4 J. EMPIRICAL LEGAL STUD. 441, 462 (2007) (finding that, based on the data collected by the Administrative Office of the United States Courts, well over 120,000 alienage cases (i.e. dispute between citizens of a U.S. state and citizens or subjects of a foreign state, under 28 U.S.C. § 1332) terminated in the United States federal district courts between 1986 and 2005. This figure does not include the transnational litigation that occurs at the state court level, which means the total volume of transnational litigation in American courts would be even higher).
3 See discussion infra at Section 3.2. 4 See discussion infra at Sections 2 and 3.1.
eign court. In the areas of drug crimes or securities fraud, the United States is a party to bilateral and multilateral treaties that require the U.S. court to recognize and enforce foreign provisional orders. 5 A scattershot of state courts have held that foreign provisional orders, usually issued in the areas of matrimonial and family law, are entitled to recognition and enforcement in the United States. 6 And the few federal courts that considered this issue have held that recognition of a foreign provisional order may be theoretically possible, although they declined to actually recognize the foreign provisional order that appeared before them. 7 Finally, Restatement (Second) of Conflict of Laws raises the possibility that the U.S. court may recognize and enforce foreign provisional orders under certain circumstances. 8 For this proposition, however, (May 23, 1986 ) (providing examples of such conventions that the U.S. is a party to). 6 See, e.g., Pacanins v. Pacanins, 650 So. 2d 1028 (Fla. Dist. Ct. App. 1995 (holding that a Venezuelan court order should be enforced in the U.S.). See also Cardenas v. Solis, 570 So. 2d 996 (Fla. Dist. Ct. App. 1990); Nahar v. Nahar, 656 So. 2d 225 (Fla. Dist. Ct. App. 1995); Wolff v. Wolff, 389 A.2d 413 (Md. Ct. Spec. App. 1978); Yoder v. Yoder, 330 A.2d 825 (Conn. Super. Ct. 1974 ) (providing more examples of various state courts recognizing foreign provisional orders). 7 See, e.g., Pilkington Bros. P.L.C. v. AFG Indus., Inc., 581 F. Supp. 1039 , 1043 (D. Del. 1984 the Restatement only cites a single state court case from the late 19th century, Roblin v. Long. 9 The courts that did consider the Restatement's position nonetheless refused to recognize foreign provisional orders, noting the paucity of supporting authority in the Restatement. 10 Scholarly attention in this area of law has been likewise scant and scattered. For the most part, U.S. legal scholars have considered foreign provisional orders in the context of certain specific areas of the law-such as arbitration or intellectual property-but rarely as a standalone category as a general feature of private international law. 11 The few articles that do discuss provisional orders as an independent feature in transnational litigation are nearly twenty years old or older. 12 Provisional orders are such a scholarly afterthought that the leading textbook in transnational litigation in the United States does not even have a chapter on provisional orders. 13 necessary to effectuate the decree and will not impose an undue burden upon the American court."). In assessing the state of the law, Professor George Bermann had commented in 1997 that the U.S. law on transnational provisional order was "far less well defined" than nearly all other conceivable topics in transnational litigation, including: deference to the jurisdiction of foreign courts or an arbitration panel; service of process abroad; collecting evidence abroad; recognition and enforcement of foreign final judgments, and; international anti-suit injunction. 14 The situation has not improved in the two decades since Professor Bermann had made that comment, as there has been virtually no scholarly interest-much less judicial interest-in addressing the issue of constructing a coherent, generally applicable system of converting a provisional order obtained from a foreign court into an order that is enforceable in the United States. 15 This under-development is problematic. In the subsequent parts, this paper will offer a more detailed analysis of why an absence of a general system for recognition and enforcement of foreign provisional orders presents a problem, and how the United States may construct such a system in a practical manner. Specifically, Part 2 of this paper will present two hypothetical scenarios involving provisional orders in transnational litigation, in which injustice and inefficiency arise because the U.S. law lacks the system for foreign provisional orders. These scenarios are based on real world events in order to highlight the exigency of the problem of injustice and inefficiency, and the necessity for a practical solution.
Part 3 will offer three principal benefits of formulating a coherent system of recognizing and enforcing foreign provisional orders. First, such a system would enhance the efficacy of transnational litigation, because provisional orders serve the crucial role of ensuring that litigation victory is not rendered pyrrhic. Such assurance 14 Bermann, supra note 12, at 556-57.
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Note, however, that from 1992 to 2002, the United States participated in the Hague Conference of Private International Law, which attempted to formulate a system that would have established a global system of enforcing provisional order and final judgment, as well as harmonizing the competing jurisdictions of the party states. However, the project was mostly focused on international jurisdiction and recognition of final judgments, with provisional orders as an afterthought. Further, for several reasons to be discussed below, the project failed. See discussion infra at Section 3.4.
is particularly necessary in the context of transnational litigation, in which the barriers between different judicial systems hamper the effective vindication of legal rights. Second, having a coherent system of recognizing foreign provisional orders will lead to efficient allocation of judicial resources and protection of U.S. interests, by addressing situations in which the U.S. courts are involved either too much (leading to duplicative litigation) or too little (leading to leaving U.S. interests subject to foreign court's authority without U.S. court supervision.) Third, building a mutually enforceable system of recognizing foreign provisional orders may serve as the first step toward creating a U.S.-led judicial ecosystem, which would provide leverage for the United States in the formation of private international law that the European Union has hereto dominated.
Taking these three reasons into account, Part 4 will propose three possible means of creating a system that provides for recognition and enforcement of foreign provisional orders-judicial, legislative, and treaty-based-and assess the strengths and weaknesses of each. This paper will argue that while any one of the three means can be used to create a system of foreign provisional order recognition, the treaty-based option is the most preferable one. Although the judicial path remains a possibility under the Supreme Court case of Hilton v. Guyot, 16 it is doubtful that the U.S. courts will actually take that path, as U.S. courts traditionally have shown very little inclination to view transnational litigation as a standalone category that warrants systematic consideration for the treatment of foreign court orders. The legislative path has a ready model for foreign provisional order in Uniform Foreign Money Judgment Recognition Act ("UFMJRA"), but the state-to-state variations in UFMJRA indicates that the legislative path is less than ideal for constructing a national system of recognizing foreign provisional orders. A treaty-based approach, in contrast, allows for a truly uniform treatment of foreign provisional orders throughout the United States. Further, a treaty can fully address the foreign policy implications of an international provisional order recognition regime, with maximum flexibility that would lead to a practical solution. [Vol. 38 Tycoon X, a Korean citizen who resides in Korea, is a wealthy businessman. Tycoon X's business began to falter with the economic downturn, which caused Tycoon X to incur massive amount of debt. Instead of paying the debt, Tycoon X simply disappears, presumably leaving Korea. Creditors of Tycoon X-also Korean nationals who conduct business in Korea-sue Tycoon X in a Korean court. The creditors then obtain a provisional attachment order from the Korean court against Tycoon X's property to secure the final judgment that the creditors are most likely to obtain eventually, given the certainty of debt and Tycoon X's failure to contest the debt.
As the creditors attempt to attach X's assets, they find there is practically no property left in Korea to attach. As it turns out, Tycoon X personally owned little property as a formal matter; instead, various shell corporations located in the State of New York technically hold the bulk of Tycoon X's wealth. Tycoon X's children, who live in the State of New York as U.S. Permanent Residents (i.e. Green Card holders who retained their Korean citizenship,) control and manage the shell corporations. The creditors discover that, whenever Tycoon X earned money in Korea, he siphoned the money to the U.S. in a manner that was fraudulent to Tycoon X's creditors. 17 Although the Korean creditors of Tycoon X already litigated the debt before the Korean court and obtained a provisional relief from the court, the provisional order issued by the Korean court faces a terribly uncertain prospect in New York, because there is no reliable legal rule-be it a statute, the Restatement or a New York precedent-under which a New York court would give effect to the Korean court's provisional order. For the sake of greater legal certainty, the Korean creditors institute a new action in New York to reach Tycoon X's property. 18 This action, theoretically, should have the same result as the New York court's recognition and enforcement of the Korean provisional relief. But practical considerations make a significant difference in reality: the time the Korean creditors took to search for a New York counsel, and the time the counsel spent preparing for a new round of litigation in New York, furnish Tycoon X's children with ample opportunity to divert the asset to yet another jurisdiction.
Scenario 2.
Hotelier Y, a U.S. citizen who resides in New York, is sued in the United Kingdom, whose courts have personal jurisdiction over her. Based on the UK plaintiff's petition claiming that Hotelier Y is attempting to frustrate the court's judgment by hiding assets, the UK court issues a provisional Mareva order on an ex parte basis, which prohibits Hotelier Y from transferring or encumbering her assets in any way during the pendency of the litigation, on the pain of contempt. 19 Virtually all of Hotelier Y's property is located in New York, in the form of her hotel, bank accounts, accounts payable owed to her by her business counterparties, and so on. In an attempt to enforce the Mareva order, the UK plaintiff sends informal letters to Hotelier Y's banks and business counterparties, who are third parties not subject to the UK court's jurisdiction. In the letter, the UK plaintiff demands that the third parties refrain from transferring any of Y's assets in their possession. 20 18 See Barclays Bank, S. A. v. Tsakos, 543 A.2d 802 (D.C. 1988 Although the third parties-i.e., Hotelier Y's banks and business counterparts-are technically under no obligation to comply with the UK plaintiff's informal letter notifying the existence of the Mareva order (because the third parties are not subject to UK court's jurisdiction), the third parties nonetheless comply with the letter to avoid what they see as an unnecessary legal battle. As a result, Hotelier Y suddenly finds herself unable to withdraw funds from her bank accounts or conduct transactions with her business counterparties on credit, which puts her business in dire straits. Because the UK court issued the Mareva order on an ex parte basis, Hotelier Y's assets are frozen without any notification to her, depriving her of the opportunity to contest the Mareva order in a hearing before her assets are frozen. 
Foreign Provisional Order, Defined
To define the term of art that is the heart of the discussion: what, precisely, is a "foreign provisional order"? The term is divisible into two parts: "foreign" and "provisional order." 21 For the purpose of this paper, the word "foreign" in "foreign provisional order" indicates that a foreign court issued the order. That is to say: this paper is not concerned with instances in which a U.S. court issues a provisional order in order to assist a foreign proceed-ing. 22 Indeed, this is the circumstance described in Scenario 1 above, as the Korean plaintiffs are seeking a provisional order from New York state court to assist a proceeding before a Korean court. However, as Scenario 1 demonstrates, having the U.S. court issue a provisional order to assist foreign litigation invites duplicative litigation, and gives the defendant the time to frustrate the judgment. 23 Instead, this paper considers the system in which the litigant first obtains a provisional order from a foreign court, and a U.S. court would domesticate the foreign provisional order by providing a summary procedure for recognition and enforcement. 24 The term "provisional order" in "foreign provisional order," for the purpose of this paper, indicates all interim reliefs that a court may grant prior to the final judgment. This definition is purposefully inclusive such that it does not necessarily depend on the technical categorization that a foreign legal system may make concerning a particular type of interim relief. For example, there is considerable debate as to how one may classify a Mareva order, which is a feature in many Common Law jurisdictions such as the United Kingdom, Canada and Australia. 25 As discussed above, Mareva order is a court order, issued before the final judgment, which preserves the assets of a defendant who may dispose of her assets so as to defeat the final judgment. The courts that utilize Mareva orders have generally characterized the order as a judg-22 See Tsakos, 543 A.2d 802 (holding that jurisdiction exists, noting the possibility of staying the action pending completion of litigation in Europe, reversing the dismissal and remanding for further consideration). 23 For further discussion regarding the disadvantage of a U.S. court issuing provisional relief to assist a foreign proceeding, see discussion infra at Section 3.3. 24 As discussed further below, this proposed system is akin to U.S. law's treatment of foreign final judgments. See discussion infra at Section 4.2. For an example of a statute providing for summary recognition of foreign money judgments, see, e.g., N. 308, 327-28 (1999) ("the relief sought by respondents does not have a basis in the traditional powers of equity courts"). ment, rather than an interim relief. In the case of Mareva Compania Naviera v. Int'l Bulkcarriers S.A. (The Mareva) , Lord Denning considered a Mareva order to be an "interlocutory judgment." 26 Subsequent English cases have held that a Mareva order is not a provisional relief, on a rather technical basis that it is an in personam injunction that commands the defendant as to what she may do with her assets, rather than an order that authorizes the seizure of the asset. 27 Similarly, the High Court of Australia has held that a Mareva order should not be considered under the law of injunctions, instead characterizing it as "asset preservation orders." 28 Yet legal scholars have noted that the essential function of a Mareva order is provisional, in that a Mareva order only serves to assist the plaintiff in her prosecution of a different litigation (the "main litigation") without affecting the decisions on the merits of that litigation. 29 For the purpose of this paper, the characterization by a foreign legal system need not be determinative. In the spirit of pragmatism, this paper eschews navigating the thicket of whether a foreign legal system considers a particular pre-judgment relief a "provisional relief" under its system of the law. Instead, this paper B. 65, 72, [1980] 2 W.L.R. 488 (1979) (Eng. Q.B.) ("the point of the Mareva jurisdiction is to proceed by stealth, to pre-empt any action by the defendant to remove his assets from the jurisdiction. To achieve that result the injunction must be in a wide form because, for example, a transfer by the defendant to a collaborator in the jurisdiction could lead to the transfer of the assets abroad by that collaborator. But it does not follow that, having established the injunction, the court should not thereafter permit a qualification to it to allow a transfer of assets by the defendant if the defendant satisfies the court that he requires the money for a purpose which does not conflict with the policy underlying the Mareva jurisdiction."). opts for a functional definition: any interim remedy, issued in order to preserve the status quo or to secure assets out of which an ultimate judgment may be satisfied, either during the pendency of litigation or shortly before litigation begins, is considered a "provisional order" in this paper. 30 This functional definition has the advantage of flexibility, such that the definition accommodates the real-world context in which provisional reliefs appear in modern transnational litigation. That is to say, regardless of the precise iteration that a provisional relief may take (for example, a provisional order may be applied in personam or in rem,) the purpose of the provisional order is invariably to control the defendant's behavior and preserve the status quo in some way. 31 In addition to its practical advantage, this definition is consistent with the manner in which the existing private international law scholarship understands the nature of provisional orders, although the precise terms of art and the context in which they appear may differ. For example, International Law Association defines a "provisional order" as interim measures that "perform two principal purposes in in civil and commercial litigation: (a) maintain the status quo pending determination of the issues at trial; or (b) to secure assets out of which an ultimate judgment may be satisfied." 32 This paper's definition of "provisional order" is also similar to the definition of "interim measures" in UNCITRAL Model Law on International Commercial Arbitration, which defines "interim measures" as any temporary measure . . . , by which, at any time prior to the issuance of the award by which the dispute is finally decided, the arbitral tribunal orders a party to: (a) maintain or restore the status quo pending determination of the dispute; (b) take action that would prevent, or refrain from taking action that is likely to cause, current or imminent harm or prejudice to the arbitral process itself; (c) provide a means of preserving assets out of which a subsequent 30 For discussion regarding the essential character that all types of provisional orders commonly share, see infra at Section 3.3. 31 For examples of an in personam remedy used interchangeably with an in rem remedy to achieve the same result of preventing asset dissipation by the defendant, award may be satisfied; or (d) preserve evidence that may be relevant and material to the resolution of the dispute. 33 In transnational litigation, provisional orders may take a number of different forms, including but not limited to: attachment of defendant's assets to secure the final judgment; 34 protection of the subject matter of the dispute; 35 preservation of evidence; 36 anti-suit injunction, 37 and so on. From a global perspective, each form of provisional order in each legal system may differ from another provisional order in another legal system in any number of ways, including: bases of jurisdiction (e.g., in rem versus in personam); intra-versus extra-territorial reach (e.g., attachment of a fixed piece of real property versus a global Mareva order); severity of the remedy (e.g., holding funds for several days versus raiding a place of business for evidence); level of continuing court supervision (e.g., 33 Comm. [1987] 1 AC 871 (P.C.) (Eng.) (same). An antisuit injunction would fall under this paper's expansive definition of "provisional order," although an anti-suit injunction essentially deals with matters of jurisdiction, especially in the transnational context. See discussion infra at Section 4.3.
one-time halt of asset disposition versus receivership of a corporation,) and so on. But two commonalities thread this wide-ranging diversity of provisional orders across the world: (1) all provisional orders attempt to preserve the status quo in some manner while the main action is pending; and (2) virtually all modern legal systems have some form of the reliefs described in the foregoing, whether or not such legal systems technically categorize them as "provisional orders." These two commonalities allow for the creation of a system of recognition and enforcement of foreign provisional orders.
By constructing a general system of recognizing and enforcing foreign provisional orders, the United States stands to benefit in three major ways: (1) enhance the effectiveness of transnational litigation; (2) promote efficient allocation judicial resources, and; (3) take the first step toward creating a U.S.-led ecosystem of private international law in this area.
Enhancing the Effectiveness of Transnational Litigation
As discussed above, provisional orders come in many different forms before and during the pendency of litigation. Yet all provisional orders share a common goal: enhancing the efficacy of litigation. Securing the satisfaction of the forthcoming judgment, protecting the subject of the litigation while litigation is ongoing, searching the premises to preserve the evidence that may be destroyed-assuming the plaintiffs' contentions are meritorious, all of the foregoing measures are necessary to ensure that the lawsuit can practically deliver the desired end result by preserving the status quo or status ex ante while the litigation is pending. 38 This necessity is particularly acute in contemporary transnational litigation. 39 There is a good reason why the first impulse of a person who wishes to run from the law is to flee the country. Thanks to ever-increasing international commerce and advancements in technology, it takes mere seconds to move money across 38 See Bermann, supra note 12, at 559 ("a broader purpose of provisional orders" is to "help preserve the status quo pending litigation.").
39 See Westin & Chrocziel, supra note 12, at 723 ("parties embarking on litigation with foreign parties must often [fear] that, unless restrained, their adversaries will take actions that will make ultimate victory pyrrhic.").
the border, and mere hours to move a person. The same cannot be said about the legal process, although the legal process is tasked with regulating the movement of assets and people in order to vindicate legal rights. Because court orders do not travel as quickly and seamlessly as money and people do, " [t] he fact that one party may have a weak link with the country of the forum . . . tends to increase the pressure to settle or quit," as Professor Gerry Maher noted. 40 Accordingly, Maher notes that "in international litigation the place of provisional remedies may well be even more significant" compared to domestic litigation. 41 This is particularly true when the subject of the litigation is an especially modern and ephemeral one, such as intellectual property. Because it is so easy to place evidence of intellectual property infringement beyond the reach of the plaintiff, and the effect of the infringement difficult to quantify in monetary terms, "quickly obtained injunctions and other relief orders are often the only real remedy." 42 Because the United States law has no general system of addressing foreign provisional orders, litigants who obtained an interim relief from a foreign court lack these critical protections afforded by provisional remedies. This leads to instances of obvious injustice. Scenario 1, discussed above, is an illustration of such an instance. In Scenario 1, the Korean creditors of Tycoon X already have a provisional attachment order from the Korean court, but that order is useless in Korea as a practical matter (because there is no asset in Korea,) and useless in the U.S. as a legal matter (because it is highly unlikely that a U.S. court will recognize and enforce the order.) For any chance at having their loans repaid, the creditors most likely have to institute an entirely new action before the New (2005) ("the United States very likely experiences the same problems that led eminent jurists around the world to fashion a remedy to protect litigants from unsatisfied judgments and courts from having their process stultified. . . . If the United States declined to recognize the Mareva injunction there may be a risk that it becomes a haven for persons determined to evade their legal responsibilities to deposit their assets."). For additional discussion on the particular importance of provisional orders in transnational litigation in the context of the use of the Internet, see Kelali, supra note 11.
York court, which has jurisdiction over the fraudulently transferred property. Meanwhile, the children of Tycoon X are free to upset the status quo by transferring the property to yet another jurisdiction, rendering satisfaction of Tycoon X's debt impossible as a practical matter.
It may be argued that expanding the availability of provisional reliefs should be approached with caution. This argument has some force as a general matter, because the ease with which the petitioner may obtain a provisional order inevitably affects the balance of power between the plaintiff and the defendant. Plainly, a provisional order restricting the defendant's activities (including disposition of defendant's property) provides a great deal of practical leverage to the plaintiff. For example, if the plaintiff manages to freeze the defendant's assets before the litigation commences, the plaintiff may gain a significant advantage by putting the defendant into a financial straitjacket. This may lead to an intense settlement pressure, under which the defendant may be forced into a settlement without regard to the actual merits of the case. This re-calibration of relative power balance between plaintiffs and defendants has a significant impact in creditor-debtor relationship, as creditors generally rely on the courts to obtain satisfaction of unpaid debts. Writ large, the shifting power balance between plaintiffs and defendants (who are usually creditors and debtors respectively,) caused by greater availability of provisional measures, may evolve into a political issue. Indeed, debtors have always been an important constituency in American law and politics. 43 Partially because the English bankruptcy law that early American colonialists had left behind was so draconian, the United States law has been consistently friendly to the debtor to a point that it is accused of coddling debtors. 44 But in the context of transnational litigation, this concern is overstated. As a threshold matter, any system under which the United States judiciary recognizes and enforces a foreign provisional order would come with defenses against such recognition and enforcement, as per the requirement of the Due Process Clause of the United States Constitution. 45 [Vol. 38:3 terpart in domestic litigation, the plaintiff in transnational litigation-like the Korean creditors in Scenario 1-can exert little leverage through a provisional relief in the United States, precisely because there is no mechanism for obtaining one that is practically useful. Even the most debtor-friendly jurisdiction, such as the United States, would not countenance a situation in which the creditor has no recourse through a provisional relief against a debtor who is determined to evade his debt-a frequent occurrence in the context of transnational litigation. 46 Stated differently, establishing a system of recognizing foreign provisional orders does not grant any special power to a transnational plaintiff that is above and beyond what is commonly available in the domestic setting. At most, such a system would shore up the efficacy of transnational litigation to be on the same level as domestic litigation. Considering the critical importance that provisional reliefs play in transnational litigation, such shoring up is long overdue. In the interest of justice, there needs to be a system through which a foreign provisional order may be domesticated for enforcement in the United States.
Efficient, and Appropriate, Allocation of Judicial Resources
The second benefit of recognizing foreign provisional orders is that it leads to efficient and appropriate allocation of foreign and domestic judicial resources. Through the doctrine of forum non conveniens, the U.S. law has expressed its desire to ensure approwith its obvious taking of property without notice and prior hearing, violates the fundamental principles of procedural due process" . . . "the wage earner [would be] deprived of his enjoyment of earned wages without any opportunity to be heard and to tender any defense he may have, whether it be fraud or otherwise."). For comparison, most U.S. laws providing for recognition and enforcement of foreign court's final judgment in the United States have a set of defenses to which the party resisting recognition and enforcement may resort. See, e.g., N.Y. C.P.L.R. § 5304 (McKinney's Consolidated Laws of New York Annotated) (providing grounds for non-recognition of foreign judgement). For additional discussion on potential defenses against recognition and enforcement of foreign provisional orders, see discussion infra at Section 4.
46 Indeed, the U.S. law does allow a creditor to rely on a provisional relief to ensure that defendant satisfies the final judgment that the court would render eventually. See, e.g., Fed. R. Civ. P. 64 (authorizing seizure of a person or property to secure satisfaction of the potential judgment).
priate allocation of judicial responsibility between foreign and domestic courts, even though the case may technically satisfy the requirements for U.S. court jurisdiction and venue. 47 In applying the forum non conveniens doctrine, the U.S. court assesses which jurisdiction has the greater interest in adjudicating the case by analyzing the nationalities of the parties in interest, the location of the witnesses and evidence, public interest of the forum in relation to the events giving rise to the litigation, etc. 48 Through this analysis, the U.S. law promotes efficient allocation of judicial resources, discourages forum shopping from plaintiffs, 49 and prevents the possibility of "race to judgment" by potentially allowing parallel litigations in two different fora. 50 Precisely the same benefits would inure if the U.S. law establishes a system to recognize foreign provisional orders. Consider Scenario 1: the connection between the main litigation and the State of New York is quite tenuous, as the only connection of the case to the New York forum is that the defendant hid his property in the State of New York. In a sense, one can argue that Tycoon X engaged in an indirect type of forum shopping by choosing to place his property in New York so as to frustrate his creditors. New York court in relation to Scenario 1 would be dismissed on forum non conveniens grounds, as all the parties in interest are Korean nationals (recall that even Tycoon X's children are Korean nationals,) the defendant Tycoon X incurred the debt in Korea, and all relevant witnesses and documentary evidence are located in Korea. 51 Establishing a system of recognizing foreign provisional orders is the best way to address this concern. Theoretically, it is possible for the Korean creditors in Scenario 1 to petition the New York court to issue the provisional relief while the litigation in Korea is ongoing. 52 However, as discussed above, this gives time for the debtor defendant to abscond with the property to another jurisdiction that the creditor cannot reach. In addition, to analyze whether the plaintiff may obtain a provisional relief, the New York court must analyze the main proceeding's likelihood of success, as required by New York law. 53 (Indeed, majority of jurisdictions in the United States requires the court to assess the likelihood of success of the main action before issuing provisional relief.) 54 This means that the New York court is put in the uncomfortable position of assessing the likelihood of success for the plaintiff's litigation pending in Korea. In other words, not only do the creditors have to relitigate the same lawsuit that they already won in a different forum, but also they must rely on the New York court, which is not familiar with Korea's law, business custom or language, to analyze the litigation pending in Korea, in order to render the correct result. (Which, in this case, is the issuance of a provisional order because of the risk of the defendant's fraudulent transfer.) If the New York court should rule erroneously, it would create a result that is inconsistent with the main litigation pending in Korea, as the Korean court already issued an attachment order in Scenario 1.
In the interest of judicial economy and justice, a summary procedure in which Tycoon X's creditors can simply bring the provisional order that the Korean court issued, and obtain recognition of 1) ; but see CONN. GEN. STAT. § 52-278d(a) (a "probable cause" standard for obtaining attachment, which is significantly lower than the "likelihood of success on the merits" standard).
the order from the New York court, would be preferable. Of course, Tycoon X and his children-debtor and garnishees, respectively-would be able to raise defenses to resist the recognition. Once the Korean provisional order is recognized, the creditors would be able to enforce the order in New York, as if a New York court issued the order. Indeed, in many states, that is precisely how it works with certain types of foreign final judgments. 55 Such a procedure would avoid duplicative litigation, give the creditors a realistic chance to arrest the property, and spare the U.S. courts from having to venture into a foreign case and foreign law.
Recognition of foreign provisional orders, however, is not only geared toward avoiding the involvement of U.S. courts. Scenario 2 depicts the rarer, but realistic, situation in which U.S. courts should be more involved in the enforcement of foreign provisional orders. Whereas the New York court is involved too much in Scenario 1, it is not involved enough in Scenario 2. The UK court's provisional order in Scenario 2 did not simply infringe upon the property rights of a New York resident and a U.S. citizen; it also sought to bind third parties such as Hotelier Y's banks and business counterparts, who are not under the UK court's jurisdiction. The UK plaintiffs obtained a provisional order from the UK court on ex parte basis, and sought to enforce the order ex parte as well by sending informal letters rather than formally serving process. As a result, Hotelier Y is deprived of the use of her property, which is located outside of the UK court's jurisdiction. All of the foregoing violates Y's constitutional rights for Due Process. 56 In addition to violating Hotelier Y's constitutional rights, the UK plaintiff's behavior in Scenario 2 is the antithesis of orderly administration of justice. If Scenario 2 occurred in the United States as an entirely domestic matter, the plaintiffs would have had to follow the New York state law providing for a restraining order and garnishment, which protects the property interest of both the defendant Hotelier Y as well as the third parties who are holding 55 See, e.g., N.Y. C.P.L.R. § 5301-09 (McKinney's Consolidated Laws of New York Annotated) (providing for summary recognition of foreign money judgments). See further discussion infra at Section 4.
56 See Connecticut v. Doehr, 501 U.S. 1 (1991) (holding that a Connecticut statute authorizing prejudgment attachment of a defendant's real property upon the filing of an action, without prior notice or hearing, without a showing of extraordinary circumstances, and without a requirement that the plaintiff post a bond, violates the Due Process Clause of the Fourteenth Amendment). the defendant's property, as both the defendant and the third party garnishees would be entitled to notice and hearing, in which they may raise certain defenses. 57 If the plaintiffs were seeking to restrain Hotelier Y's property in connection with a New York court action, the plaintiffs would have had to issue a restraining notice pursuant to New York Civil Practice Law and Rules § 5222, which provides that the party that issues a restraining notice must provide a notice to the obligor (in this case, Hotelier Y,) in a specific format that informs of the obligor's rights and in a manner designed for the obligor to actually receive notice. 58 The plaintiffs also would have had to formally serve the restraining notice to any third party that holds the obligor's property. 59 In response, Hotelier Y would have had the opportunity to object to the restraint entirely, or claim specific exemptions. 60 The third parties who hold Hotelier Y's property may likewise object to the restraint. 61 Finally, before any property exchanges hands, there would be a court proceeding to ensure that the plaintiff is indeed entitled to receive the defendant's property. 62 None of the above protections of the U.S. national debtor can be present in Scenario 2, because the United States has no mechanism for handling an interim relief that a foreign court issued. The absence of a system to address a foreign provisional order allows for a possibility of unruly self-help, of the kind in which the UK plaintiffs was engaged in Scenario 2 by sending informal letters that was not sanctioned by the court. tice, it would be preferable to force the UK plaintiff to convert the Mareva order into a U.S. order first, such that the New York court may exercise oversight over the res located in New York in a way that minimizes the infringement of the U.S. citizen's property rights, and properly exercise jurisdiction over the third parties located within the New York court's jurisdiction.
Creation of U.S.-Led Ecosystem of Private International Law
The two benefits discussed in the foregoing may be characterized as "domestic" benefits that a provisional order recognition system confers to U.S. courts, in that such a system would allow the U.S. judiciary to vindicate justice and have effective administration of its courts. The third benefit, in contrast, may be characterized as an "international" or "diplomatic" benefit: establishing a streamlined procedure for recognizing foreign provisional orders which would also allow the United States to claim the leadership position in the formation of private international law, which it had lost over the past two decades.
To explain this point, a brief historical review of this area of international law is necessary. The United States did previously attempt to establish a procedure to recognize foreign provisional orders, and much more. American scholars have noted that, in the area of private international law, the United States was at a particular disadvantage. European courts had far-reaching jurisdiction that may subject U.S. nationals, and the resulting European judgments could be easily recognized and enforced in the United States. Meanwhile, European courts have been "rather stingy" with extending recognition and enforcement of U.S. court judgments. 63 To address this imbalance, in 1992, the U.S. proposed a new project that would result in a worldwide convention on jurisdiction, and the recognition and enforcement of foreign judgments, at the Hague Conference on private international law. 64 der's enforcement is limited to the territory of signatory state to which the court belongs. 70 The Proposed Hague Convention, had it come to fruition, would have gone a long way towards harmonizing critical parts of international civil litigation; namely, jurisdiction, provisional orders, and final judgments. However, after a decade of negotiation, the Proposed Hague Convention failed. 71 Though the Proposed Hague Convention arguably failed for many reasons, 72 I would argue that those reasons ultimately point to a single underlying cause: the dependency of the Proposed Hague Convention's path on the existing European system. 73 The Proposed Hague Convention tracked the structure of the system that the EU nations used for harmonizing jurisdiction and recognition of judgments, and this path dependency gave rise to the suboptimal result.
The European system, enshrined in Brussels and Lugano Conventions, is a "double convention" that deals with jurisdiction and recognition of judgments (and provisional reliefs) at the same time. The double convention structure has the benefit of rationally streamlining the entire process of beginning and finishing litigation, and it made sense-or so it appeared at the time-for the 70 See Proposed Hague Convention, supra note 66, at ¶ ¶81, 114, 126. Note, however, that the Proposed Hague Convention did not address certain important issues involving transnational provisional orders, such as: (1) whether the jurisdiction of the court of one country to issue a provisional order precludes other countries from issuing a provisional order, or; (2) whether one country may issue a provisional order when the court before which the main action is pending, having jurisdiction to issue a provisional order, declines to issue the same provisional order. Proposed Hague Convention to be structured similarly. 74 But once the negotiation began, it became clear that bundling all the concepts ensured none of concepts survived the scrutiny of the parties to the Proposed Hague Convention. Rather than separately pursuing some of the concepts on which the parties may have reached an agreement more easily, the Proposed Hague Convention insisted that all the operative parts of the Proposed Convention rose or fell together.
In the end, they fell. The United States found the jurisdictional provisions of the Proposed Hague Convention hugely problematic, as they would have upended more than a century of American precedents regarding jurisdiction and Due Process. 75 The European nations, for example, would not tolerate the U.S. legal principle of general jurisdiction arising from continuous and systematic activities in the forum, and the attendant prospect of having more of its citizens involved in U.S. litigation, which is known for conducting wide-ranging and expensive discovery as well as for handing down huge damages. 76 A case like Frummer v. Hilton Hotels International, 77 in which the New York court asserted jurisdiction over a slip-and-fall that happened in a hotel in London because the London hotel advertised and booked reservations through a system in 74 For the discussion of the need to address these related concepts in a single multinational agreement, see, e.g., Stephen B. Burbank, Jurisdictional Equilibrium, the Proposed Hague Convention, and Progress in National Law, in GLOBAL LAW OF JURISDICTION AND JUDGMENTS, supra note 63, at 117. See also Lowenfeld, NYU CONFERENCE RECORD, supra note 70, at 2 ("[I]f a basic principle was that judgments of member states should be recognized if the first forum had jurisdiction, they had better agree on the rules of jurisdiction as well" (2014) ("The European countries' real objection seems to be the conduct of American litigation, with its wide-ranging discovery and the prospect of large damages"). 77 Frummer v. Hilton Hotels Int'l, Inc., 227 N.E.2d 852 (N.Y. 1967) (holding that since the British hotel corporation owned a reservation service, which conducted public relations and publicity work and transmitted requests for reservations to British hotel from New York, and thus was 'doing business' in New York, the British corporation was subjected to suit in New York).
New York, is well-grounded in U.S. law, and unthinkable in Europe. 78 Similarly problematic for the European parties was the "tag" jurisdiction, which the U.S. Supreme Court unanimously approved in Burnham v. Superior Court. 79 In addition, some of the jurisdictional provisions in the Proposed Hague Convention-most notably, conferring jurisdiction in a tort action based on the place of injury-were likely to be unconstitutional under the Constitution of the United States. 80 In the end, these differences were too great to be bridged. In a letter to the Secretary General of the Hague Conference, dated February 22, 2000, the head of the U.S. delegation, Jeffrey Kovar, stated bluntly:
[T]he project as currently embodied in the October 1999 preliminary draft convention stands no chance of being accepted in the United States. Moreover, our assessment is that the negotiating process so far demonstrates no foreseeable possibility for correcting what for us are fatal defects in the approach, structure, and details of the text. In our view, there has not been adequate progress toward the creation of a draft convention that would represent a worldwide com- REV. 2190 REV. (2014 . Had the Proposed Hague Convention passed, there is significant possibility that the Supreme Court of the United States would find the Convention unenforceable to the extent that it conflicted with Due Process. See Reid v. Covert, 354 U.S. 1 (1957) (holding that a treaty that provided for military trial over a civilian spouse of a soldier stationed abroad is unconstitutional to the extent it conflicts with the constitutional right for a trial by jury); Porterfield, supra note 76, at 109-110. promise among extremely different legal systems. 81 The European nations, on the other hand, balked at the prospect of having to recognize U.S. judgments in their courts. Because U.S. courts have a reputation of handing down massive judgments, the non-U.S. parties feared the possibility that a U.S. judgment could be enforceable within their borders. 82 Further, even without the Proposed Hague Convention, EU nations had little trouble having their judgments recognized in the United States because the U.S. has been a generous forum in recognizing foreign final judgments without requiring reciprocity, i.e. the requirement that the foreign country would also recognize the U.S. judgment. 83 Since the non-U.S. parties can readily obtain recognition of their judgments in U.S. courts, the non-U.S. parties did not have much more to gain by entering into the Proposed Hague Convention. The United States, on the other hand, has no additional incentive to offer to the non-U.S. parties to join. (One of the American delegates to the Hague Conference noted: "Less than facetiously, several in our delegation have suggested that the bargaining process might be somewhat different if the chair of the judiciary committees in the House or the Senate were to introduce in the United States Congress the Reciprocal Enforcement of Judgments Act.") 84 With both the United States and the European Union finding fault in different parts, the Proposed Hague Convention was doomed. 82 See Trooboff, supra note 72, at 267. 83 Clermont, supra note 63, at 5 ("But the United States has little bargaining power. It needs a convention, while the Europeans have little to gain over their presently favorable situation."). 84 Trooboff, supra note 72, at 264. The proposed Foreign Judgments Recognition and Enforcement Act, which is federal legislation that the American Law Institute prepared in response to the failure of the Proposed Hague Convention, does exactly that by requiring reciprocity in recognition of a foreign judgment. See American Law Institute, RECOGNITION AND ENFORCEMENT OF FOREIGN JUDGMENTS, ANALYSIS AND PROPOSED FEDERAL STATUTE, at xiii-xiv. 85 It is worth noting that two subsequent developments mitigated the failure of the Proposed Hague Convention. First, the Hague Conference promulgated the Convention on Choice of Court Agreements (the "Choice of Court Conven-My view is that, ultimately, the Proposed Hague Convention failed because it hewed too closely to EU's Brussels and Lugano Conventions. Like the Brussels Convention and the Lugano Convention, the Proposed Hague Convention bundled the problems of jurisdiction, recognition of judgment, and provisional reliefs in the same package. Negotiation and compromise generally require the opposing parties to meet halfway. However, the Proposed Hague Convention was essentially asking the United States to travel most of the way, while the European Union stayed put. Signing onto an expanded version of the Brussels and Lugano Conventions would have incurred comparatively little cost to the European Union, while the same would have incurred significant cost to the United States, which would have to fundamentally upend the century-old U.S. jurisprudence regarding personal jurisdiction and Due Process. 86 In the end, the United States refused to travel that distance, which led to the failure of the Proposed Hague Convention.
Perhaps there is a different way. The challenge for the United States is to induce the European Union to meet halfway. be irresistible to the EU, and would provide the United States with much more leverage. Building an international system for recognition of foreign provisional orders may be the first step in that series of small steps that would lead to the creation of the U.S.-led judicial ecosystem. Indeed, taking this incremental step may even induce individual European states to join in the U.S.-led system, which may lead to greater cooperation in the future.
De-coupling the recognition of foreign provisional orders from other topics within the Proposed Hague Convention solves much of the difficulties that became apparent during the negotiation of the Proposed Hague Convention. First, unlike with the Proposed Hague Convention's allocation of jurisdiction, recognition of foreign provisional orders is minimally disruptive to the existing U.S. law. In determining whether a particular foreign provisional order should receive recognition in the United States, U.S. courts can readily borrow from pre-existing bodies of American law, depending on the precise mechanism through which foreign provisional orders would be recognized. 87 For example, if the U.S. courts judicially craft a mechanism for the recognition of foreign provisional orders, the forum non conveniens standard may be borrowed. 88 That is, if the case sub judice would satisfy the forum non conveniens standard but for the fortuitous presence of defendant's assets in the U.S. court's jurisdiction, the U.S. court has relatively little interest in being involved in the case. In such a case, the U.S. court may decide to give recognition to a foreign provisional order, since under the forum non conveniens standard, the U.S. court was unlikely to exercise jurisdiction at any rate. For another example, if the U.S. legislatures-either the U.S. Congress or various state legislatures-should pass a statute that provides for the recognition of foreign provisional orders, adjudication of the recognition of foreign provisional orders can borrow from the existing case law regarding the recognition of foreign final judgments. 89 Second, unlike U.S. final judgments, U.S. provisional orders do not have the reputation of being unduly harsh or liberally doled out. Although the full comparative overview of various provision-87 For discussion on various possible mechanisms through which recognition of foreign provisional orders may be achieved, see infra Section 4.
88 See Piper Aircraft, 454 U.S. at 241-243; Whytock, supra note 47. 89 For discussion on the prospect of legislative solution for recognition of foreign provisional orders, see infra Section 4.2.
al reliefs available worldwide is beyond the scope of this paper, it appears likely that UK provisional orders, which include the infamous Mareva and Anton Piller orders (dubbed "nuclear weapons of the law,") have the dubious distinction of being the most feared provisional orders in the world. 90 Because foreign countries do not particularly fear giving recognition to U.S. provisional orders, it is easier for the United States to establish a system of mutual and reciprocal recognition of provisional orders with a foreign state. Finally, unlike the case with final judgments, the U.S. currently does not yet have a system of recognizing foreign provisional orderswhich would incentivize foreign nations to join the U.S.-led system of giving recognition to provisional orders, since they would stand to gain the additional benefit of having their court's provisional orders given recognition in the United States.
Reciprocity is the key concept for this strategy: the United States needs a system in which it would recognize provisional orders issued by a foreign court, and the same foreign court would recognize the U.S. provisional order in return. In a decentralized system that depends on horizontal negotiations rather than a topdown directive, reciprocity plays a critical role in harmonizing the laws of different legal systems. For example, France abandoned its practice of invasively reviewing foreign judgments in 1964 as Germany placed a reciprocity requirement in recognizing and enforcing foreign judgments. 91 Similarly, with a recognition system that requires reciprocity, the U.S. can begin constructing its own international jurisprudential ecosystem, which would eventually develop into a judicial collective similar to the one existing in the European Union under the Brussels and Lugano Conventions.
The multinational system of giving recognition to provisional orders would eventually spill over into harmonization of other areas, as the full harmonization of provisional orders cannot help but REV. 429, 512 (2003) (arguing that courts should apply a sort of "antiparochialism" canon in deciding process-related issues in transnational cases: specifically, they should choose a course that furthers the development of an ordered, functional, international judicial system through doctrines that foster dialogue among participants in the system). . involve other areas of the law. For example, an international antisuit injunction-with which the court of one country orders the party to stop pursuing litigation in another country-is a provisional relief that essentially demands harmonization of jurisdiction between the two countries. 92 Recognition of foreign anti-suit injunctions necessarily means that there will be harmonization of jurisdictions between the United States and the foreign forum. Over time, this type of spillover would eventually develop into its own international judicial ecosystem, akin to the ecosystem created by Brussels and Lugano Conventions, but under U.S. leadership. Such an ecosystem would provide for a streamlined procedure for transnational litigation that covers the beginning of litigation (jurisdiction), the end of litigation (enforcement of judgment), and the events in between (provisional reliefs).
The best initial target signatories for this ecosystem would be U.S.-friendly trade partners that are not within the European order, such as Japan, South Korea, Australia, New Zealand, and Turkey. In many ways, the recently concluded Trans-Pacific Partnership (TPP) could serve as a model. 93 The signatories for the TPP include Japan, Australia, Canada, Mexico, Malaysia, Peru, Vietnam, New Zealand, Chile, and Singapore-all U.S.-friendly economies of significant size that are not within the Brussels and Lugano Conventions order. The TPP also includes important international law provisions, most notably a dispute settlement mechanism between an investor and a state. 94 In the future rounds of multilateral trade pacts, such as the TPP, one can easily imagine a mutual recognition system of provisional reliefs becoming one of the agreed provisions. As the U.S.-led free trade ecosystem, backed by U.S.-led pri-92 Arthur von Mehren, ADJUDICATORY AUTHORITY IN PRIVATE INTERNATIONAL LAW: A COMPARATIVE STUDY 279 (2007) (anti-suit injunction is "an instrument of fine-tuning" competing jurisdictions). It must be noted that an anti-suit injunction is mostly a feature of common law jurisdictions, as most civil law jurisdictions reject the use of anti-suit injunctions. See id. However, as discussed infra, the U.S.-led judicial ecosystem would necessarily include many significant common law jurisdictions that are outside of the order created by the Brussels and Lugano Conventions, such as Australia, Canada, and New Zealand. vate international law, grows in size, the network effect would increase the pressure upon the rest of the world to join.
Eventually, the size and influence of the U.S.-led private international law ecosystem would become enough to incentivize the European nations to step out of their comfort zone within the Brussels and Lugano Conventions system. When that does happen, the parties may revisit the Proposed Hague Convention structure and address the entire lifecycle of transnational litigation (i.e. jurisdiction, provisional relief, judgment recognition, and enforcement), or engage in the gradual harmonization of the components of a transnational litigation.
DESIGNING THE SYSTEM OF RECOGNITION AND ENFORCEMENT OF FOREIGN PROVISIONAL ORDERS: THREE POSSIBILITIES
Having discussed the necessity for establishing a system of recognizing foreign provisional orders, this part of the paper will describe and assess three possible routes forward: judicial, legislative, and treaty-based. All three routes may lead the U.S. law toward having a coherent system of recognizing and enforcing foreign provisional orders-that is, all three routes may produce a system equipped with all the essential features required to reap the benefits of giving recognition to foreign provisional orders. Such features may include: a summary procedure to ensure expeditious execution of the provisional order; defenses that the party resisting the recognition and enforcement of the foreign provisional order may raise, in a manner consistent with the Due Process Clause of the U.S. Constitution; mandatory and discretionary bases under which the court may respond flexibly in recognizing and enforcing foreign provisional orders; a reciprocity requirement in order to induce foreign legal systems to recognize U.S. provisional orders, etc. However, in order to fully realize the triple benefits of establishing this system discussed above, and in consideration of the reality of the current legal landscape, as well as the tendencies of the institutions that correlate to these three possible paths, it appears that the legislative option is superior to the judicial one, and the treaty-based option is superior to both the other two.
Judicial Option: Resurrection of Hilton v. Guyot
The judicial option envisions a gradual construction of the system of recognizing foreign provisional orders through a series of case law. There is already precedent for constructing such a system. The possibility of judicially creating a system of recognizing foreign provisional orders flows from the Supreme Court case of Hilton v. Guyot, from 1895. 95 In Hilton, the Supreme Court considered whether U.S. courts may give recognition to a French judgment. The Supreme Court answered in the negative, while acknowledging the possibility that a foreign judgment may be given recognition in the United States based on the principle of international comity. But in the case of a judgment from France, according to the Supreme Court, international comity was inapplicable because international comity required "mutuality and reciprocity," and the French court at the time did not recognize the U.S. judgments. Thus, Hilton propounded two important principles upon which it may be possible to construct a system of giving recognition to foreign provisional orders: (1) international comity allows U.S. courts to give recognition to foreign court orders, so long as; (2) the foreign court also reciprocates by giving recognition to U.S. court orders in return. Based on these two principles, the U.S. courts may begin to fashion a systematic approach to recognizing foreign provisional orders through case law.
The judicial option, however, faces major challenges. The first challenge is the current landscape of the U.S. law. Subsequent developments in American law have rendered the Hilton principles all but forgotten. In 1938, the Supreme Court in Erie R.R. Co. v. Tompkins held that there is no general federal common law, and that federal courts with diversity jurisdiction must follow the substantive law of the state in which they are sitting. 96 Because there was no federal statute or treaty governing judgment recognition, federal courts ignored the holding in Hilton v. Guyot and followed instead the state law on foreign judgment recognition. 97 the Hilton principles, 33 states and the District of Columbia have adopted some version of the Uniform Foreign Money Judgment Recognition Act ("UFMJRA"), which governs whether a foreign judgment may receive recognition from a U.S. court. 98 Although there is no equivalent of UFMJRA for foreign provisional orders, one can make a strong argument that under Erie, federal courts cannot fashion a system of giving recognition to foreign provisional orders absent a federal statute, because there is no general federal common law. Given that the vast majority of transnational litigation happens at the federal level, this is a significant roadblock.
Significant, but not insurmountable. It may be possible for state courts to fashion a system of giving recognition to foreign provisional orders. As discussed previously, some state courts have held that foreign provisional orders, in relation to matrimonial actions, may be given recognition. 99 Those states would only have to extend the recognition to provisional orders in other types of actions. Alternatively, federal courts may yet decide to federalize the law regarding recognition of foreign court orders, based on the plenary powers regarding foreign affairs, which was given to the federal government in the United States Constitution. Although Erie held that there was no general federal common law, the Supreme Court has recognized that certain narrowly defined areas involving "uniquely federal interests" are regulated by federal common law, and the state law in those areas is preempted and replaced. 100 The conduct of the United States foreign relations, it has been held, is one of the areas that implicates such uniquely federal interests. 101 500, 504 (1988) . Even in such "uniquely federal" areas, federal common law will be fashioned only to prevent "significant conflict" between state laws and federal policies and interests. See O'Melveny & Myers v. FDIC, 512 U.S. 79, 87-88 (1994) . 101 See, e.g., Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 407, 423 (1964 ) (citing Baker v. Carr, 369 U.S. 186 (1962 ) (noting that the Supreme Court granted certiorari in this instance since "the issues involved bear importantly on the conduct of the country's foreign relations," however, not "every case or controversy which touches foreign relations lies beyond judicial cognizance"); Zschernig v. Miller, 389 U.S. 429, 441 (1968) (noting that State law may have "a ferences between inter-state litigation and transnational litigation in order to construct a system of giving recognition to foreign provisional orders.
Legislative Option: UFMJRA as a Model
The legislative option would involve the legislatures of the United States-either the Congress, the federal legislature, or various state legislatures-passing legislation that provides for systematic recognition of foreign provisional orders. This option benefits from having the ready model from which to emulate-that is, the Uniform Foreign Money Judgment Recognition Act (UFMJRA). UFMJRA is a model act promulgated by the National Conference of Commissioners on Uniform State Laws. Thus far, 33 states and the District of Columbia have adopted some variant of the UFMJRA. 105 Under the Uniform Foreign Money Judgment Recognition Act, parties may petition a U.S. court to recognize a money judgment rendered by a foreign court. In general, as long as the foreign judgment is "final, conclusive, and enforceable where rendered," 106 an American court will give recognition to the judgment and treat the foreign judgment as if the court itself rendered the judgment. UFMJRA only recognizes a limited set of exceptions, including the foreign court's lack of personal jurisdiction over the defendant, and the foreign judgment coming from a legal system that does not provide impartial tribunals. Crucially, however, UFMJRA lacks the reciprocity requirement, allowing the recognition of for-eign judgments rendered from a jurisdiction that does not in turn recognize U.S. judgments. 107 The legislative option would involve a statute similar to the UFMJRA, but with foreign provisional orders instead of foreign money judgments. 108 As a precondition for recognition, the legislation would require that a foreign provisional order be valid and enforceable where issued, and provide for only a limited set of exceptions such as lack of impartial tribunals. In order to gain the third benefit of building a U.S.-led judicial ecosystem, the legislation providing for recognition of foreign provisional orders would require reciprocity from other countries, unlike the UFMJRA.
The imperfection of the UFMJRA as a model, however, makes the legislative option an inferior one. One of the major imperfections is that UFMJRA is not a federal statute, applicable uniformly throughout the United States. As noted earlier, the UFMJRA is a state law, developed in response to the constraints imposed by Erie and the lack of general federal common law. The same constraints likely prevent our proposed legislation from becoming a federal statute. 109 As noted earlier, there is sufficient room to argue that recognition of foreign court orders-be they an interim relief or a final judgment-falls within the domain of the federal government, under the U.S. Constitution, as it implicates foreign affairs. 110 In-
Treaty-Based Option: Flexibility and Customization
The treaty-based option envisions a bilateral or multilateral treaty into which the United States would enter with foreign nations. 114 Compared to the judicial or legislative options, the treatybased option is superior in several aspects.
First, the treaty-based option is national in scope. Because of the Erie doctrine, federal courts or Congress may be hesitant to promulgate a national standard for recognizing foreign provisional orders. Not so with the executive branch: as discussed above, the United States is already a party to several bilateral or multilateral treaties that give recognition to foreign provisional orders, albeit in limited areas of law, such as drug crimes or securities fraud. 115 The recognition requirement, established by a treaty or a functionally equivalent agreement, would be applied nationally throughout the United States and pre-empt any inconsistent state law. 116 Second, the treaty-based option can bind foreign countries directly. This has significant implications with respect to the third benefit of having a system of recognition for foreign provisional orders, namely building a U.S.-led judicial ecosystem. Building such an ecosystem requires other countries to join the U.S.-led system. The judicial and legislative options cannot achieve this directly, as the U.S. courts and legislatures have no authority over foreign governments. At best, the reciprocity requirement in the judicial and legislative options can only incentivize (rather than mandate) the foreign courts to recognize the U.S. interim reliefs. In contrast, a treaty could directly impose the obligation to give recognition to U.S. provisional orders upon a foreign court.
Third, the treaty-based option affords the maximum flexibility necessary to bridge the myriad of differences that exist between the legal systems of the United States and elsewhere. 117 That flexibility would apply in several different contexts. For example, a treatybased system can respond to the different variations in law that may arise between the U.S. and the foreign state. A bilateral treaty, in particular, can respond far better to the differences in the legal concerns of the U.S. and the counter-signatory state than a multinational convention could. For example, the United States would be hesitant to recognize and enforce a foreign provisional order that restricts political speech, due to its strong speech protection ensured under the First Amendment of the U.S. Constitution. 118 A treaty-based system may also be flexible regarding the types of provisional orders, so as to prioritize the less controversial type of provisional measures. 119 Among the many different types of provisional orders, arguably, the least controversial is the preliminary attachment of defendants' property in order to secure the potential final judgment, because virtually every jurisdiction has such a provisional relief. 120 The treaty regime may begin with mutual recognition of such attachment orders, and then gradually move onto more contentious areas, such as preliminary cease-and-desist orders. Such incremental escalation would culminate at what is, arguably, the most controversial provisional order of all, namely anti-suit injunctions. 121 Here, one can see clearly how taking the first step in constructing a system of mutual recognition of foreign provisional orders logically leads to constructing a private interna-117 For a discussion on how bilateral treaties can navigate variations between different legal systems, see Lindsay Loudon Vest, Cross-Border Judgments and Public Policy Exception: Solving the Foreign Judgment Quandry by way of Tribal Courts, 798 U. PENN. L. REV.797, 813-814 (2004) (noting that through bilateral treaties, countries "have the power to pick and choose which signatory nations' judgments to recognize," thus the judgements of court systems recognized as being "fraught with corruption" need not be reciprocally enforced).
118 See U.S. Const. amend. I (mandating that "Congress shall make no law . . . abridging the freedom of speech"). Compare RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 482(2)(d) (AM. LAW INST. 1987) (stating that U.S. courts need not recognize a foreign final judgment if "the cause of action on which the judgment was based, or the judgment itself, is repugnant to the public policy of the United States or of the State where recognition is sought"). 119 The UMFJRA is an example of the similar line of thought, as the law only applies to foreign money judgments and not to, say, injunctive orders.
120 See, e.g., supra text accompanying notes 34-37. 121 Bermann, supra note 12, at 615 (stating that the use of anti-suit injunctions may "precipitate international judicial warfare," thus its international use should be "sharply curtailed").
tional legal system in other areas of the law. 122 Because enforcing foreign anti-suit injunctions naturally flows into the idea of harmonizing multiple international jurisdictions, the highly developed system of recognizing foreign provisional orders may serve as the first step in the U.S.-led evolution of the greater body of private international law.
CONCLUSION: TOWARD A PRACTICAL SOLUTION
The U.S. legal system is sorely in need of a system to address foreign provisional orders in a coherent manner. Constructing a system of recognizing and enforcing foreign provisional orders would serve the U.S. interests in several ways. In addition to the inherent benefits that provisional orders provide to litigation, such a system would promote judicial economy and give rise to the U.S.-led private international law ecosystem. Although such a system may be created through any one of the judicial, legislative or treaty-based paths, the treaty-based option would provide the maximum flexibility necessary for this system to come to fruition.
